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A, INTRODUCTION

Capital One Bankwas granted 3 summary judgmentin the action it brought against Ms. Lukashin,
appearing pro se regarding an alleged credit card debt, Ms, Lukashin appeals the decision an the
grounds of non-compliance with CR 58{e} and Bridges/Ryan standard, as well as serfous misconduct by
the cournsel of the opposing party, incdluding using an affidavit congsiderably predating introduction of
subseguenthy procured business records t'was alleged to identify, plaglarizing from an unpubliskied
Court of Appeals opinion that dealt with an easily distinguishable case, and ¢iting that same opinion
during summary judgment argiments in open court, Ms, Lukashin believes that some of the misconduct
was 50 serious that it would warrant disbarment as the presumptive sanction under ARA Standards for
Imiposing Lawyer Sanctions. She will also argue as 1o whether courtsshould impose sanctions equal to
reasonable attorney fees where equitable grounds related to bad Taith conduct would warrant attorney
fees were a pro se litigant represented by an attorney. Ms. Lukashin is requesting that the summary
judgment be vacated and the case by vamanded to the Superior Court with instructions ta dismiss under
unclean hands or equitable estoppel dottrine, as well as that costsiand fees, In addition 1o reasonable
gxpenses and sanctions in the amicunt of Iimputed reasonalds attotney feas (1o be estimated by the

court] be awarded to her both on apbheal and Tor the original procesdings.

B, ASSIGNMENT OF ERBOR

1. The Cowrtarred by admitting into svidence the copias of alleged billing statement filed/servad with
the motion for summary judgment, as {3pital One used the same affidavit a year earlier as part of its
defaull judgment motion, and the newly introducad/procured copies of Billing statements were not

originally attached to / served with that affidavit,



2. The Court erred by granting the surnmary iudgment as to liability, as Capital One has net complied
with £R 56{el requirementthat . copigs of all pepers of partsthereof seferred toin an affidavit shall bg
attached thereto o served therewith” by having the Affidavit mention "Customer Agreement” vet

failing to provide a signdd or unsigned copy of this dotument,

3. The Court erred in granting the surnmary judgroent as to the amount, as Capltal One has not provided
a3 complete set of killing staterents, the judgment arvount is matariaily different from the one stated in
the affidavit, and without 3 complets record of transactions it s impossible to datermine the actual

amount owed, Fany,

4. The Court erred whert it ruled thet Bridges/Ryan standard did not fully apply i the instant action;
relying on & misinterpretation that Ms. Lekashin admitted the requisite glements that would otherwise

nesded to be proven under Bridges/Ryan by the wording of her Answer,

5. The Court prred when it declined to sanction Capital One'scounsel on the basis of or had stricken
severabof Ms. Lukashin's motinns despitecsuch motipnsciting specilicinstances of RRC orvourt rule

viotations and providing relevant iegal authority,

& The Court erved whan it denjed Ma: Lpkashin’s mation for reconsideration, as the miisconduct by
Caplial Ong's counsel retated to mction for sustmary judgment pleadings/hearing promptly brotght o
the Court’s attention by M. Lukashin, together with the showing not oy that business regords the
Lot relied orowerg not properly identifisd, but abso that Capitat One failed to comply aven with plala
language requirement of CR 5&{e} by pot providing 8 copy of the Customer Agreament referred to inthe
affidavit Given the grave aature of had fsith conduct ofthe opposing party, the Court should have
vacated its lanuary U8, 2012 orders, denied the motion for summary judgment, and, viewing had faith
vonduct of the opposing panty in s entrety, gramted Ma. Lukashin's motion to dismiss under unclean

hands doctrine,
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€. 1SSUES PERTAINING TQ THE ASSIGNMENT OF ERRCOR

1.a. Did the court abuse s discretion when admitting into svidence and relying on the newly procured
capies of billing statements accompanied by the original affidavit that predates their introduction by

more than a year and does not specifically refer to any copies of bliling statemants®

1h. Did Capital One or its counse!l evigage in subistantive had faith conduct and/or RPC Title I ord
viotations when submitting, as part of sumirary udgment motion, the original affidavit, plrporting, in
its pleadings, that the affidavit properly dentifies such business records Incompliance with

ROW 5.45.0207

2. Boes CR S6{e} necessitate strict compliance with the reguirement that copies of all documents

mentioned in the affidavit are provided before a summary judgment motion can be granted?

3..Did the Cowrt sbuse its diseretion when it awarded g judgment in the "New Balance”™ amount shown
ana 2008 staternent when complete records were not provided and when the record shows several

payments in full¥

4, Did the Court wrr in holding that Bridges/Ryan did not fully apply in the instant sction whan denying
the mation to reconsider despite not relying on the alleged admission in the defendant’s answer when

ruling on the motion for summary judgment?

5, Did the Court err In denying or striking Ms. Lukashin's maotions for sanctions, Including CR 56{g)
motion [CF 144-148], two CR 11 motions [P 287-291, 359-363], UUC Rule 215 motion {LP 3363401, and

LOR S motion {CP 38338517

&. [iid the Court err in denying M. Lukashin's motion for reconsideration, sspecially in ight of the
additional alleged miscondact pointed ot to the Court by Ms. Lukashin since January &, 2012 Hearing,

and in light that Ms. Lukashin appeared pro se?



D STATEMENT OF THE CASE

Below, Ms, Lukashin briefly summarizes main events of the case relevant for the appeal. She would be

happy to supplemant this statement based on any guidanue the Court would choosa 1o provide,

On April 20, 2010, Ms. Lukashin was servad with unfifed surmmons and complaint. Having astertaingd
that no lawsuit has been actualiy filed, Ms. Lukashin sant 3 short lstter dated May 4, 2010 disputing the
debt and requesting validation to Mark T. Casg, the attorney signing the complaint, to Suttell &
Hammer's PO Box address, recelving na rasponse to the fetwer. In June 20180, Mg Lukashinmoved to a

aw residencs.

According to tourt records, Summons and Complaint were sventually filed on October 18, 2010 {CP 7.8,
CP 9-111. On November 4, 2010, Ms. Lukashin received Motion and Declaration of Defaull judgment
fled on Qotober 27, 2010 {CR 16:23], which has been forwarded 1o her new address. In the way of
proof, it included Affidavit by lamis Williams dated April 18, 2010 [CP 19.20] and attached alleged billing
statement for the period ending August 24, 2009 showing no corsumer-initisted sctivity, as well as
567.71 in interest charges and additional $78.00 in fegs. [CP 21}, On November 19, 2010, the morning of
the scheduled hearing, Mas. Lukashin faxed her Answer [CP 26-30] to Suttell & Hammer. In addition, her

representative delivered another copy 1o a counsel with that law firm in the courtroont. The hearing was

stricker by the court as s result, [P 28]

On Jaruary 21, 20113, My, Lukashin and her spouse appeared for the schedulad status conference at the
judicial sasistant’s office, only o find ot that Capital One's counsel continued it 1o @ later date without
providing any notice 1 Ms. Lukashin, Before leaving the cotrthouse on that date, Ms: Lukashin filed the

notfos of sppearance prose. [CP 2L



Capital Dne contibued two more conferences without notifying Ms. Lukashin, which led to her fling a
mation to compensate [CP 140-141] which was heard on December 2, 2011 Inopen court, Mr, Filer,
Capital One's counsel, stated that continuancas took place because “.oee’re I the process of obtaining

docurments bacause the defendant filed an answer.” [RF 18], further clanifying that: “We said we were ins

the processof getting more dotuments because of recent case law which was made.” [RP 18]

On October 27, 2011, Capital One filed its Motion for Summary ludgment [CP-43-1481, As the
docurmnents were ostensitdly mailed 1o the previous address, they were neverraceived by Ms, Lukashin,
who then filed a motion to strike or deny on Novembar 22, 2011 [CP 142143, resulling in the summary
judgment motion being re-noted for January 6, 2012 hearing date. The motion for surnmary judgment
included a copy-of the same original affidavit by Jamis Wililams dated Aprit 16, 2010 [CP 47-48) and
almost 100 pages of alleged billing statements, with the last statement provided being for the periad

ending Novermnber 24, 2008 and listing the “New Balance” as 52,058.44,

On December 19, 2011, Ms. Lukashin filed & response to the motion for stmirnary judgment {CP 292-
297}, pointing out the problem with using the original affidavit to identify purported business fecords,
the fact the statemants provided were not sufficient to ascertain the current balance on the account,

and that a copy of the alleged contract was not provided, so that Bridges and/or Ryan standards were

notmet, [CP292-2931

On December 30, 2011, Capital One filed a reply [CP 307-3101, In which counsel plagiarized the entire
ANALYSIS 1 section from the unpublished Plumb Qpinion, aswas painstakingly shown by Ms. Lokashin
later, nnce the became aware of this, in her second motion for CR 11 sanctions [CP 355-363], also noting
that plagiarism was the cause of fows Supreme Court suspending an attorney for at least 5 months in
2002 {thus belng a seripus ethical viclation), plus, by dﬁif}g so counsel effectively violated RAPGR

14,1z} prohibition and sffectively misrepresented facty in the instantaction to the coury, as that



opitinn was written for a deceptively similar vet clearly distinguishable case, a3 was also shown by Ms,

Litkashinin the motion'and in Bem 5 of the brief in sapport §Tmotion for reconsideration {CP 3523541

Plaintiffs Motion for Suramary Judgment, denyving motion to dismiss on all five grounds listed and
“granting summary judgm ant motian in the amount of $2,058 44 plus rosts less the §150 offset fawarded
o Ms, Lukashin’s motion to compensate). During oral argumants, Mr. Filer cited and discussed the
Plumb case, despite explicit timely objection by defendant [RP 43], without drawing any distinctions
betwean the instant action and the Plumb case. Mr. Filer also acknowledged the need to mest the
Bridges standard in response to the Court’s question whether there was enough 1o meet the Bridges
standard [RP 411 Mr, Filer admitled that “They dos't acknowledge that they actually have this account,
whichwould be anough.™ [RP-41] and then precesded discussing the criteria, also mentioning Ryan,
clalming that the evidence provided is “enough of itself . more than two yeans of statements 1o

proceed with a motion for summary judgment” [RR 421

Whan the Court asked what Capital One was seeking in terms of money judgmant, Mr. Filer stated that
ey chent would be willing just 1o take the amount that was Histed in the last payment .. the billing
statement..” [RR 46-47] and “.my client would be willing to take the amount listed jo the last billing
statgraent of 2008 and forego the additional interest.” [RP 47]. Defendant pointed out that going with
the amount on g 2008 statement, even if the facts were assumed in Hight most favorable Yo plaintiff,
would nat be proper, especially since record indicates bwo paymants in fulf {zero balance) and one
payment of $1,500 {75% of tredit line} {RP 48] Defendant further emphasizedt that “statements are not
asdmissible because they're not property identified and they're not referred to in the affidavit

whatsoever.” [RP 481



The Court then ruled, denying Ms. Lukashin’s motion to dismiss on all five grounds, noting that unjust
enrichment ground would be an usury-type situation [RP 50] instead. Citing Bridges, and relying on “the
billing statements and the affidavit of Ms. Williams and the admission in the answer”, the Court ruled

that is not unjust enrichment.

In ruling on summary judgment motion, the Court discussed Bridges and stated: “Whether or not there’s
admission, what are the detailed billings, what are the payments, | find sufficient evidence ... to grant
summary judgment in the amount of $2,058.44” [RP 51]. The Court entered orders denying defendant’s
motion to dismiss [CP 332-333], order of summary judgment [341-342], and order denying defendant’s

motion for CR 11 sanctions [CP 334-335]

Ms. Lukashin filed a timely motion for reconsideration [CP 343-346] and support brief [CP 347-356].
Hearing was held on January 27, 2012. Defendant raised the issue of misconduct of the opposing party
[RP 57], issues off admissibility and identification of evidence offered by the plaintiff and proof of
mutual assent to contract, asserting that Capital One did not meet its burden of proof under Ryan. [RP
58]. To summarize, defendant further stated that “the two key points is the evidence the court relied on
has not been properly identified and, thus, inadmissible, and the second is that, well the second is that
counsel misled the court on multiple occasions as the defendant has painstakingly shown on the record,
and that the plaintiff failed to provide sufficient admissible evidence to prove the mutual assent to

contract...” [RP 61-62].

In response, Mr. Filer referred to the Bridges case, claiming that “... under two of the four prongs,
specifically, Your Honor stated that Capital One had met its burden” [RP 62]. Asked to discuss why Ryan
did not apply, Mr. Filer claimed the evidence is much different, further stating that “we have over two
years showing payments and purchases... We never had one declaration saying none of these charges

never occurred” [RP 63]. Following up, defendant pointed out that “defendant’s duty to respond was

10



affidavits and specific factual contention arises only once the plaintiff has proven, and the defendant
alleges that the plaintiff has not proven or met his burden of proof on the Ryan”, further asking “Where

is the customer agreement?” [RP 64]

The Court then ruled, relying on the Answer to complaint, stating “there is an admission and that
negates the situation. That is very important in this case [...] answer is an admission as to having this
account with these four last digits [...] that negates certain situations. I'm not going to reconsider. | stand
by my decision. | think is correct, but | could be wrong. And if | am wrong, the court of appeals will tell

me.” [RP 64-65]

The Court entered the Order Denying Motion for Reconsideration [CP 386-387] on January 27, 2012. Ms.

Lukashin timely appealed [CP 389-398], filing a notice of cash supersedeas [CP 402-403].

E. ARGUMENT

1. The Court erred when admitting voluminous copies of business records into evidence, since the
affidavit submitted by Capital One could not have possibly properly identified them, as required by

RCW 5.45.020.

Whether copies of alleged billing statements were properly identified is the central issue on this appeal.
As was noted above, there has only been one Affidavit by Jamie Williams dated April 16, 2010, a copy of
which has been submitted both with default judgment and summary judgment motions, which were

filed almost exactly a year apart.

Mr. Filer, Capital One’s counsel, admitted in open court that the delay in the proceedings was due to the

fact that “...we’re in the process of obtaining documents because the defendant filed an answer.” [RP

11



141, further clarifing thaty “We sald we wers in the process.of getting moere documments becsuseof

recent case faw which was made.” [RP 16]

itis reasonable to assume that g custodian or other gualified witness, inorder for Capital One to comply
with RCW 5.45.020 requirements, could only testify to “its identity or mode of its preparation” in case of
& document actually filed with the court ondy if the document or & rus and correct copy thereol was
available for inspaction by that custodian or witness at {or before} the time the affidavit was signed.
Further, i is reasonable to assume that, In order to properly identify 3 business record, such business
racord must be explicitly mentioned in the affidaviy, especially If the business records provided are
newly generated on the basis of "books and records” the Affidavit does refer to. [CP 18, CP A7)
However, aside from "Customer Agreemant” [CP 19-20, 47-48], which was naver provided, Affidavit
does notrefer to any other speaific identiflable documents. Thus, there is absolutely no evidence that
lamie Williams actually reviewed any copies of billing statements or testified that they are trug and

corract.

This position is strengthenad by Mr. Filer’s admission that, subsequent to motion for defatdt judgment
fearing {since that way aiso the date M. Lukashin filed/fserved her Answaer), counsel and/or Capital One
were “getting more documents because of recent case law which was made” [RP 18], Since the anly
new evidence introtuced by Capital One consisted of the voliminous coples of alleged billing
statements, and since they were clearly provured long after famie Witliams signed the Affidavit, Capital
Ong's conpretent witness could not have identified such coples and testify to.the mode of the
statements” prepargtion, since even the noed to obtain these records admittedly arose subseguentlo

the date of theaffidavit to comply with recent case faw,

ot
2



Sinee the origing! affidevit could not have properly identified newly produced busingss recordsag it
nredated production of such records, the Court arred in admitting these records into evidence and

axplicitly relying on them [RP 51 in granting the summary judgroent.

2. The Lourt erred when granting summary judgment as to Hability as it relied on inpdmissible

svidence, falled to strictly comply with CR 5&8{e] requiremaents and/or Bridges/Ryan standard.

As discussed above, the voluminous copies of alleged billing statements introduced by Capital One were
not properly identified. Thus, the only evidence the Courtcould property base ity ruling on was the
Affidavit by Jamie Willtams, which would Claariy not be sufficient, by itself, as neither signod or unsigned
‘rontract, nar any other svidence pointing to dcoeptance of the agresment and persanal

acknowledgrnent of the account, a3 required by Bridges/Ryan, was prsented.

Furthermaorse, the Court should have denied the motion for sunimary judgment o the fact that the

CR 56{e}, which requires that “[shyvoarnor centiffed copies of all papers or parts thereof referred to inan
atfidavit shall be attached thereto or served therewith”. Capital One had ample time {8 year) to provide
a copy of “Customer Agreement” the Affidavit referred to, and Ms. Lukashin hag pointed that the

Customer Agresment was not provided on numerous occasions in her pleadings.

The faut that the "Custorner Agreement™ was not provided s also evident from the fact that, while
Capital One seeks attorney fees inthe amount of $650.00 [CF 10, and that the Affidavit states that
“Lustomer Agreement.... authosizes Capltal ge 1o recover from Defendant{s) regsanabie attorneys’
fees and costs 1o the extent permitted by law.” [CP 20, CP 48], in the Order of Suramary Judgment

prapared by Capital One, item 8, Plaintiff's attorney fees, is listed 25 $0.00.

13



Gince the contract is obvicusly central to this case, and furthermore; would be regquired under bisth
Bridges and Ryan standards, the Court should have denled the summary judgment motion or, at the

viery east, continued the hearing so that Capital One could provide such evidence,

in Ryan, Citibank provided an affidasvit signgd by an employee that set forth the total sum claimed was
owing, provided copies of thirteen monthly account statemaents, along with 3 six-page unsigned credit
card agreement {para. 3) Ciing Bridges, the Court of Appeals, Division 1, refterated the standard of
neading sither a signed cardmermber agresment or gvidence of cancailed checks or online payment

documentation.or detailed, temized proof of card usags.

White Capital Qne claims that it met tven of the four prongs in Bridges, how vould anyvone be held
assenting to @ cardmember dgreamentwdian an dgreement i never provided ? Furthermerg, thera was
no evidence of cancelled checks or onfine payment documentation, Bveny though an alleged copy of the
statement for the period ending August 17, 2008 Hsts CAPITAL ONEONLINE ACH PAYMENT in the
aount of RIOIER 4], for example, this Is no bette? than a simple "payment” notation deemad
insufficlent in Ryan. Wouldn't online payment documentation, as referred to by Ryan, mean specific
transaction information Yo include, Tor example, the number of the bank account the payment was

drawn upon?

Astothe alleged admission by Ms, Lukashin in her Answer, Nr. Filer conceded that “Thay dan't

acknowledge thet they actually bave this aceount, which would be enough.“ [P 41

Furthermore, the Ryan court held that "the rule in Bridges appliss to the adeguacy of the hank's nitis
proof of assent to the cardholder agreemaent, and does not depend on the purported cardholder’s

response.” {para. 14}

ig



Thus, in conjuriction with the fact that the coples of billing statemants were hot properly identified as
reguired by ROW 5.45.028, Capital One has submitted only an affidavit of s authorized gm ployee,

which s clearly insufficient under Bridges or Ryanstandard,

3. The Court erred as to the amount of judgment, a3 there was no reason 1o simply pick the “Neow

Balance” amount frorm 3 2008 alleged billing statement; when the set of statements was incomplete,

Even-when taking the evidedcs in fight mostfavorable to Cagital Onedoonirary to'the requirgment gited
in Ryan that "..the court must construe ali facts and reasonable Inferences in Hght muost favorable tothe
‘non-moving party. ", the set of statements provided was incomplete; thas, there was 8 genuing

guestion 85 1o the amount, -especially given several recorded instances of a payment in full

To see why the judgmaent a3 1o the amourd is insppropriate, 8ty consider the following hypotheticsl
situation: Mr. Aopens a creditcand sccount and maintaing it in good standing forseveral years. After
one Christmas season, Mre. A has the balance of say 55,000, which is paidin full by the following May.
Thie card never used by Mro Asgainalterwands, and, unbeknownst o Mr. ALt {or fts relevant
informuation} s stolen and used todncur unauthorized charges, Thecredit card company comas seeking
the 85,000 balance that once was on the card several years fater, providing statemants leading to that
$5,000, but not the subsequent statements, even properly identifving them per ROW 5.45.020 and
submitting an affidavit. Clearly, Mr. & would not be responsible for any of the charges {espedially since
many credit card companies have advertised “zero Hability for unauthorized charges”), and wouldn't
sven dispute that heonce had thiz scoount and made purchases oniit. In the situation like this this court
would grant the credit card company the judgment for $5,000 plus costs and interest, which would

clearly be ingppropriate:

Thus, absent full accounting of alf charges, fees dnd paymants from the last date the actountis paid in
full, it is impossible to determing what amount, if any, Is owed by the defendant on the account, evenif

5



we assume for a minute that Capital One has met its burden of proof under Bridges or Ryan. Thus, the

Court erred when it entered the judgment in the amount of $2,058.44 plus costs in the instant action.

4. Capital One and/or its counsel committed misconduct that resulted in the Court’s granting

summary judgment in Capital One’s favor.

Standard 6.11 and Standard 6.21 of ABA Standards for Imposing Lawyer Sanctions state that
disbarment is a presumptive sanction for violating them. Here, by submitting the original affidavit with
newly procured business records and subsequently arguing that such business records were properly
identified, Mr. Filer violated Standard 6.11. By plagiarizing an entire section from the Plumb opinion in a
pleading submitted to the court and subsequently citing this case in open court, Mr. Filer violated
Standard 6.21 by violating RAP GR 14(a), since the imputed intent was to mislead the court as to proper
identification of business records; and since the Court clearly relied on these business records in making
its original ruling [RP 50-51], serious injury to the opposing party and serious interference with a legal

proceeding took place.

Ms. Lukashin has also pointed out that such conduct would constitute violations of RPC Title 3 (Candor
Toward the Tribunal), Title 4, and Title 8 in her motions for sanctions filed with the Court, which the

Court had denied or stricken.

In Wright v. DAVE JOHNSON INSURANCE INC. (2012}, this Court very recently visited the issue of bad-
faith conduct as one of the equity grounds for awards of attorney fees. We believe that Capital One
and/or its counsel demonstrated both procedural bad faith and substantive bad faith, particularly by
purporting to properly identify business records and arguing the Plumb case (even though misconduct
was believed to be violations of RPC and court rules at the time, since Ms. Lukashin did not have the

benefit of this subsequent opinion of the Court of Appeals then).

16



5. Sanctions equal to imputed attorney fees and/or referral to disciplinary authority, i addition to

dismizsal with prejudice, are nevessary to deter misconduct against pro se Hitigants

it is commeon knowledge that economists have modslad choizes people make by stating that people
compare expectad benefits (EB} and expectad vosts {EC) of their decisions, When thers ars several
possible outcomes, each assovlated with a certain probability p, the expacted value of the cholce would
hethe sum of the products of the probability of the cutrome and the value of that outcome; Let us
assume that the expected benefit 8 from bad-faith conduat is the same whether opposing party is
reprasanted by counsel o proceeds pro se. The expected cost would be zero if misconduct is unnoticsd
or not addressed; let us assums that the misconductis poticed and sanctionsd with a probability p and
sanctions are imposed in the amount of {; the expected costs of misconduct would then be pC. Now,
sincereasonable attorney fess are often much larger than the amount ot stake inlitigation, potential
imposition of such sanctions serves 35 a serious deterrent against misconduct when dealing with a party
represented by counsel, inaddition, the probability thet misconduct is discovered and brought to the
couwrts attentionds much, much higher when the onposing party represented by counsel {and
raisconduct does not ooour since 8 s pC), rather than when the opposing party’is pro se. This court
recently, in Johnson {2012}, discussed “Amarican Rule” and that bad faith conduct is one of the four
recognized agquity grounds for awards of attarnay Tees, Thus, were Ms, Lukashin represented by counsel
i the instant action, bringing a frivolous motion for summary judgment could have triggered anaward

of attorney fees,

Given that debt collection defense astimates for a case resolved oh summary judgment {using Fred
Martens’ legal fees 35 a guideling)} are between $1,800 and $4,500, normally expectad to be payable in
addition to any judgmententered against g pro se party contemplating securing legal representation

{with the best Case scenario of the case being dismissed and judgment this being z2ers), we have a very

o
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perverse situation where a law firm inftiating a “small claims” lawsuit in Superior Court would find it to
be b its sdvantageto engags i bad-Sfaith conducy, asthe exvectad cost {nCof such badfaith conduct
is wery small, since both the probability of the conduct being identified and acted upon and the possible
amount of sanctions are much smalfer when the apposing party s pro se compared to when g party is
represented by counsel. Plus, in a “small claims® action coupled with “American rule”, it is almast never
pptimat for 4 prose defendant to secure legal representation feven if such defendant seds 8 50% charce
of prevailing, committing o paying legal fees that ere approximately squal to the value at stake would
be irrational) i the first place, In the instant action, the Cowrt sanctioned Plaintif's counsel just $150 for

o faflures to appear at scheduling conferences, declining to sanction Blaintiff for any other alleged

nyisconduct identified by Ma, Lukashin,

What could be an effective sanction to deter misconduct by parties represented by counse! against pro
se Hitigants? Dismissal of the original action with prejudice might seem to be affective; but, by iself. it
would fall short of being an sffective deterrent, if the bad-faith party could not have prevailed based an
the admissible evidence without sngaging in misconduct, dismissal would simply put such bad-faith
party in the situation whers misconduct woulde’t bave ocourred, Thus, the expected net benefit of
rriisconduct if the case s simply dismissed on appeal, espedialiy given the smiall probabiiity of a pro se
party actually filing an appeal, {s still positive {calculated as probability that the decision stands
muitiptied by the amount of jutdgment obtained}. However, an award of sanctions in the amount of
imputed reasonabis attorney fees {(based on market gvorage rate and time that would have been spent
by an attorney/legal assistant, for example) and/or mandatory invocation of TC 2 15{8) to initiste.
disciplinary procesdings against the offending attorney could serve as an effective deterrent

{disciplinary procesdings may have the effect of reducing sxpected lifelime sarnings of such attorney).

i8



in MeCollough v. Johnson, Rodenburg & Lauinger, L1C, 637 £, 3d 939 {2011}, Count of Appeals for the
9 Cirenit, addressing @ debt collection case and alleged misconduct by plaintiff’s counsel, held that s
pro se defendant is entitled to "special treatment” by holding that requests for admissions served on a
pro se defendant needed 1o Include the language about the matiers being “deemed admitted
McCoilough did not respond within thirty days”™ {section i, €2}, and finding that to violate FDCPA asa
matter of law; eventhough Gvil Rules do not require such disclosure, While FDUPA relief might bg
avallableto Ms. Lukashindn an action agaiost the Suttell and Hammer faw firmg, and Mr. Filer, jointly and
separately, ay debt collectors {see MoColiough, 1,.C 1} we believe thatithe court shoudd sanction a
parky aad}m counsel i it finds that the misconduct s much broader in nature and/or so egregious asio
warrgnl.a strong deterrent 35 10 not "o undermine the public confidence Inlegal profession and the

judiciary” CIC 218 {Comment 21,
F. CONCLUSION

M, Lukashin has shown that the Court erred in granting the sumimary fudgment in favor of Capital One
There s oot enough adinissible evidence inthe record of this case, as itis currently developed, 1o
suppart such judgment. Additionally, Ma. Lukashin showed that Capital One and/or its Counsel, Mr. Filer,
Have engaged it serious miscondut, iIncluding by using the drigingl affidavit and purporting B to
gropely identify copies of alleged business records, a5 well 35 advanting srguments plagisvized fromaan
unpubiished Court of Appeals opinion that dealt with a deceptively similar yet sastlv distinguishable
case. The misconduct rasulted inthe Count’s admitting the records into evidence, relying ontham in
granting summary judgment, and denying defendant’s miotion to dismiss and motion for

reconsideration.

Since the Court had no reasonable evidentiary basis, in case the business records are ruled not to Have

heen properly identified by this Court, to find as to Hability, and had nio reasonable basis, even if the

1%



businiess records were praoperly idantified, to find as to the amount, Ms. bukashin requests that the

order gramting sunwnary judgniend is vacated and the case s renanded for further procesdings,

Taking into scount the wtality of bad-faith conduct {nr professional nisconduct] on the part of Capital
Ore ard/orMr, Flier personally, which hag been alleged In the record, Ms, Lukashin respectfuliy
raguests that, on remand, instructions are issued that the case s dismrissed with prefudice under
“unclean hands™ or “equitabls estoppel” doctring, that Mo tukashin ks awarded reasonable sxpenses
and sanctions in the amournt sguivalent to mputed attorney fees {as has besrvargued ingood faith
ghove to bedn the public interest) for having to defend sgainsta frivolous summary judgment motion
{aehichrwould be the case if the business records are to be fountd not 10 e properly identifisd as
reguired by ROW 5,45.020) and having to subsequently bring ina muotion for reconsiderationand

mations for sanctions, which certainly took a lob of time, effort, and emational distrass.

Ms. Lukashin further respectfully requests costs and fees on appeal; in addition, she raguests, based on
the good-faith argument for desirability of sanctions for attorney misconducy against pro sedefendants
i general 1o serve gs detarrent against otherwise “rational” misconduct, sanctions In the smourd of

imputed attnrney fees that would have been associated with bringing this appeal.

Dated this 14th day of lune, 3012, Res /ﬁs ¥ 54 mitted,

fgor Lukashin,
on behalf of Heather F Lukashin, prose Appollant

3007 French Rd NW, Olymipia, WA 985012
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